


August 21, 2006. After the matter was assigned for hearing, the ALJ issued an amended

complaint on November 28,2006.1 Thereafter, the matter was deferred to the

grievance/arbitration procedure of the memorandum of understanding (MOU) between Service

Employees International Union (SEIU) and the County, but was revived when the contractual

procedure failed over a dispute as to who would pay the cost of arbitration. The ALJ issued

the proposed decision on April 25, 2008. The County fied timely exceptions to the proposed

decision.

The amended complaint alleges that Brewington exercised rights guaranteed by the

MMBA by: (1) speaking with his supervisor on November 9,2005, about a co-worker's

behavior; (2) meeting with his union representative on November 9, 2005; (3) having his union

representative write to the County's human resources offce on February 13,2006, regarding

his working conditions; (4) meeting with his supervisor on February 14, 2006, regarding his

working conditions; and (5) attending a meeting on March 30, 2006, with his union

representative and the County's representatives to discuss his complaints. The amended

complaint further alleges that the County violated MMBA section 3506 and committed an

unfair practice under MMBA section 3509(b) and PERB Regulation 32603(a)3 by taking the

following actions because of Brewington's protected activities: (1) issuing a memorandum on

February 16,2006, entitled "job duties and responsibilities" that indicated that violations of the

memo may subject Brewington to discipline; (2) issuing Brewington a Directive Memorandum

on March 30, 2006; (3) issuing Brewington a Medical Certification Directive on June 13,2006;

(4) docking Brewington's pay on July 5, 2006; (5) informing Brewington on June 7, 2006, that

2 The complaint was further amended at the hearing to reflect correct dates for the

alleged adverse actions.

3 PERB regulations are codified at California Code of Regulations, title 8,

section 31001 et seq.
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he was the subject of an investigation which may have criminal implications; (6) placing

Brewington on paid administrative leave on July 10,2006; (7) conducting an investigatory

interview on July 18,2006, in the absence of Brewington's counsel, whom he had requested to

be present; (8) issuing Brewington a Notice of Proposed Termination on August 9,2006; and

(9) terminating Brewington's employment on August 23,2006.

BACKGROUND4

The County is a public agency within the meaning ofMMBA section 3501(c). SEIU is

a recognized employee organization within the meaning of section 3501(b), representing a

bargaining unit that includes the County's engineers. At all relevant times, SEIU and the

County were parties to an MOU, which was effective from 2006 to 2009.

Brewington was hired by the County in 1984, and since 1986 was a soil grading

engineer in the Department of Building and Safety, a division of the County's Transportation

and Land Management Agency (TLMA). When he was first hired, he was a civil engineer by

education, and received his state engineer's license thereafter in 1992.

Brewington's duties as a soil grading engineer included ensuring that soil grading plans

submitted by various contractors, civil engineers, landowners, etc., in preparation for building

construction were properly written, ensuring that the plans were properly implemented, and

certifying the completion of the final plans, a prerequisite to beginning construction. He

worked mainly in an offce, but if there were problems with the plans, he would come out to

the front counter and speak with whomever submitted the plans, e.g., the architect, contractor,

or landowner. He thus had daily contact with the public, as well as with fellow engineers and

others in his department.

4 The Board adopts the ALl's findings of fact, including credibility determinations, to

the extent they are consistent with this decision.
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Brewington was first assigned to the County's Riverside offce. Because of his

expertise and with his consent, he was transferred to the Indio office in June 1999. By 2000,

he began complaining to Indio Regional Offce Director, Bob Lyman (Lyman), about the Indio

office. In particular, Brewington felt that the building inspectors were too lenient in approving

building projects that did not have proper drainage plans. As a result of an alleged conflict

between Brewington and a fellow employee, he was transferred back to Riverside in 2000.

While there, in September 2002, he and eleven fellow employees sent a memo to the TLMA

director complaining that non-licensed engineers were directing the work of licensed

engineers. In October 2005, over his objection, he was transferred back to Indio. He testified

that Indio was a "tough, tough reassignment," because the "rules seemed to change" with

regard to interpretation and application of the relevant state codes and ordinances.

Brewington's Complaints

From the beginning of his second tenure at Indio, Brewington was critical of its office

procedures and expressed his views several times to Lyman, both verbally and in writing. On

November 3, 2005, Brewington had an altercation with a coworker, Garry Shopshear

(Shopshear). Shopshear, who was not a trained or licensed engineer, presented a final site

grading plan to Brewington for his certification. Brewington was not satisfied that the plan

carried suffcient inspection verification and refused to sign off on it, believing that to do so

would be ilegal, unsafe, and a violation of his state license. Shopshear demanded that

Brewington clear the plans. Brewington repeated that he would not. Finally, Shopshear said,

in a low tone of voice and with a "direct cold stare" according to Brewington, "Oh yes, you

wil." Brewington claimed he felt threatened and challenged. Although Shopshear was the

office supervisor, Brewington did not believe he had the authority to direct Brewington's work.

Shopshear did not testify at the hearing.
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Following this incident, Brewington contacted his direct Supervisor, Greg McCombs

(McCombs), and Lyman. Lyman told him he would look into it. The next day, Brewington,

believing the problems would not be resolved, began the paperwork necessary to retire from

the County. However, he then decided not to retire but instead to seek advice from his union.

He was not a union activist and had never before asked for the union's help, but he went to the

SEIU offce on November 28 and spoke with Business Representative, Chris Swanson

(Swanson). He told her about the Shopshear incident and related several of his complaints

about the Indio office, especially his concern that non-licensed engineers were clearing site

inspections and issuing building permits. Swanson then phoned Human Resources (HR)

Services Manager, Peter Morelli (Morelli), to ask for the proper form to fie a complaint about

Shopshear5 and to set up a meeting. Morelli was not in, so Swanson left messages.

Brewington also left a few messages, but Morelli never responded to him or to Swanson.

Because SEIU was then heavily involved in contract negotiations with the County, Swanson

was unable to do any follow-through at that time.

Brewington also shared his complaints about the Indio offce with McCombs, who

responded bye-mail on December 16,2005.6 The e-mail, a copy of which was sent to Lyman,

begins:

I feel it necessary to clarify the grading plan review process in the
Indio offce after observing some of the grading plan reviews that are
occurnng.

5 SEIU did not believe the incident was grievable as it was not a matter covered by the

MOU.

6 McComb's e-mail is not alleged as an unfair practice, nor are Brewington's

complaints to him alleged as protected activity.
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It instructs Brewington to use the proper grading forms, and criticizes him for insisting on

certain drainage procedures, using other employees for assistance, not prioritizing his work to

get plan checks completed, biling his time to overhead instead of to "permits or planning

cases," and being confrontational with Shopshear. The e-mail ends:

Please, step back, stop the bitterness, and just simply do your
job. I wil support you 100%.

Brewington testified that McCombs later "backed off' some of the criticisms, but he did not

provide any specific details of what McCombs said, or when, or under what circumstances.

McCombs left his employment with the County in early 2006 and did not testify at the hearing.

On February 9, 2006,7 after contract negotiations were completed and Swanson could

spend more time on the Brewington matter, Swanson spoke by phone with Senior HR Analyst,

Lenore Reyes (Reyes). Reyes told her there was no complaint form relevant to the Shopshear

incident, but Swanson could put her complaint in writing and send it to HR. Swanson sent a

letter addressed to Morelli dated February 13, by mail and by fax, stating:

It has come to the attention of SEIU Local 1997 that John
Brewington, Associate Civil Engineer of the Indio County
Administrative Center may be directed and intimidated into
approving and/or granting permits that are a violation of County
rules and regulations as well as a violation against Mr.
Brewington's licensure and possibly a violation of State law.
\X/e have requested a meeting \vIth you to resolve the situation;
however, to date we have been unsuccessful in scheduling a
meeting with you.

We realize the seriousness of these allegations and, as such, are
again requesting to meet with you to resolve this situation.

Please contact me at your very earliest convenience so that we
may meet and discuss the above in hopes of an agreeable
resolution.

7 All dates hereafter refer to the year 2006 unless otherwise specified.
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Swanson sent the letter by fax to Brewington at 5:18 p.m. on February 13. She sent it

sometime thereafter to Morelli, but the record does not clearly reflect when it was sent to

Morelli or when he received it. The letter eventually reached HR, but it is unlikely anyone in

HR saw it before February 16. Morell left his position with the County in early 2006 and did

not testify at the hearing.

February 16 MOU

On the morning of February 14, after several previous conversations, Lyman met with

Brewington. The only matters discussed were Brewington's assigned County vehicle and his

overtime requests. On February 16, Lyman sent Brewington an MOU entitled "Job duties and

responsibilities." The memo instructs Brewington to report directly to Lyman, to submit

requests for time off three days in advance, to phone him or Shopshear if he is sick or late, to

keep a daily log of time spent on each project, and to limit his overtime. The memo also states

the following:

4. Job duties - This includes and is not limited to the following:

a. Plan check-all grading that is submitted to the

Indio office is to be reviewed by you. Plan check
is to be conducted on a first in-first out basis. The
Regional Office Manager has the authority to
prioritize your work load based on County and
office needs.

b. Conditioning of projects-it is your responsibility to

condition projects for grading. These conditions
and approvals including routing are to be done (on J
a timely basis and must be ready for TRC. I
expect the review to be reasonable and justifiable.
Attendance at TRC may be required and if
requested, you wil attend and contribute at the
TRC meeting. This is not an optional program.

(8)d. Technical issues are to be addressed through Greg

McCombs or Kack Sung. Greg and Kack are to be

8 There is no item "c" in the original memo.
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kept informed as to any cases that are experiencing
problems.

e. Clients are not to be directed to Ann Nicholas for

technical matters. She can only address

administrative issues and clearances may stil
require your intervention.

f. E-mail addressed to you is to be opened and

responded to in a timely manner.

g. Clients are not to be told that you are not doing

TRC.

h. Interface with Garry Shopshear on various matters.

1. You are to communicate with all applicants

regarding grading issues and not just Engineers.

Effective with this memo, you and I wil meet on Wednesday
mornings at 8:00 a.m. to discuss projects, issues and any other
outstanding issues or problems.

You are to keep this memo in a convenient place and refer to it
when you need to refresh your memory.

Violations of this memo of understanding wil not be tolerated
and may result in disciplinary action.

Lyman did not testify at the hearing.

Brewington testified without contradiction that, before the memo issued, prior approval

was not needed for time off or overtime, he was not previously required to attend TRC

meetings, no daily log was required, assistants were assigned to help him with his plan checks,

and he received too many e-mails to make timely responses.

A week after Lyman sent his memo, he met with Swanson and Brewington.

Brewington testified that Lyman retracted a number of the points in the memo, but he did not

specify which points or what Lyman said about them. Brewington responded to Lyman's

memo bye-mail of February 22, stating that the directives were neither acceptable nor

accomplishable, and requested that they meet again with HR. Swanson tried to set up a
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meeting with Reyes for March 22, but Reyes was unavailable, so it was scheduled for

March 30.

With Swanson's assistance, Brewington fied the instant unfair practice charge on

March 28, complaining about Shopshear's conduct and Morelli's failure to take action, and

alleging retaliation because he had gone to the union for assistance. The unfair practice charge

was served on HR Director, Ron Komers (Komers) on March 27.

March 30 Meeting at Human Resources

The March 30 meeting was held at the HR offce, attended by Brewington, Swanson,

Reyes, and her Supervisor, Terri Stevens (Stevens), who succeeded Morelli as HR services

manager. Following an agenda he prepared, Brewington presented his complaints about the

alleged threat by Shopshear as well as several problems he saw with the operation of the Indio

offce, and cited violations of County ordinances and policies. He ilustrated his complaints

with several files of individual building projects he had brought with him. Reyes and Stevens

asked some questions but mostly listened. At the end of the meeting, they asked Brewington

for the fies he brought, but he said they were official files that he could not leave with them.

After they told him they would need some documentation to support his complaints, he said he

would put something together for them.

After the meeting, Brewington began assembling a large volume of documents and later

gave them to Swanson to review before forwarding them to HR. The record reflects that

Swanson was unable to confirm that she actually sent the documents to Reyes, and Reyes and

Stevens testified that they never received them; therefore they did not pursue any investigation

of the Shopshear incident or any of Brewington's other complaints.

Within a week after the March 30 meeting, Reyes and Stevens met with Director of

Building and Safety, Jim Miler (Miler). They related to him Brewington's complaints about
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the Indio office and the Shopshear incident, although they testified that they did not mention

Brewington's claim that Shopshear threatened him with violence.

Reyes and Stevens testified that Miler conceded that licensed engineers frequently did

not want to take direction from unlicensed engineers; however, they also said that Miler, as

"veIl as T Yl'-:n -:nrl Shopshea" ""l'r.la;n"'d to th"''' a+ "ar;"us ti'mes thn+ u"""";nnton hnrlVi .1 .L .1.l.1U.1.1 u.iiu .1, \,V.lU.'p.l 11.1\. J..dl.l L V iv 1 aL lJ1. \, VV 11 b iau

problems taking direction from any supervisor, that he was not properly reporting his time, was

frequently away from his work station, and had low productivity. Stevens suggested to Miler

that Brewington be issued a directive and be transferred back to Riverside.

Miler retired from the County in the Spring of 2007 and did not testify.

HR did not conduct any investigation of the Shopshear incident or of Brewington's

other complaints. Reyes and Stevens contend this was because Brewington never provided

supporting documentation. They testified that they were not concerned about the incident

because it was a situation in which a supervisor was giving directions to a subordinate.

June 6 Directive Memorandum

On May 23, Brewington received a "Directive Memorandum" from Miler reassigning

him to Riverside as of Tuesday, June 6, to work under supervisor Kack Sung (Sung).

When Brewington reported to work at Riverside on the morning of June 6, Miler gave him a

second memo that recited his new job duties, including daily time-reporting and closing out

hundreds of old fies, and a third memo entitled "Directive Memorandum." Miler then read

the Directive Memorandum aloud to Brewington, asking him several times whether he

understood the directives. This third memo required him to bil a minimum of seven hours per

day, cited the order of supervisors to whom he must report, his work schedule and break times,

and stated the following:
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· All requests for time off must be submitted and approved
by a supervisor a minimum of 48 hours in advance.
(Emphasis in originaL. J

· When calling in sick you must talk directly to a supervisor
within one hour of your reporting time. Phone messages
are not allowed.

· You are not to leave the 1 ih floor without first getting
permission from a supervisor.

· In the event of a personai emergency anò none of the

reporting supervisors are available you are to send a
detailed e-mail to all of the above supervisors as to why it
was necessary to deviate from your work schedule.

. While working you are prohibited from going to the
second floor. If you need file information you are to make
a request to a supervisor who wil make arrangements to
retrieve the information for you.

. You are not to use your personal cell phone while at work.

It is to be turned off at all times while you are working. If
you need a cell phone one wil be issued to you.

. You are not to use your personal lap top computer at
work. If you bring it to work it must remain out of site
(sic J at all times.

. Your new job assignment does not require you to leave

your work station or discuss grading issues with staff.
Socializing directly, through e-mail or the internet with
other employees wil no(tJ be allowed.

. You wil not be providing direct services to the general
public as a function of your job and are instructed to refer
any and all public contacts and inquiries to a supervisor.

Stevens testified that she recommended these memos and participated in drafting them. In so

doing, she did not review Brewington's prior evaluations, but relied solely on information

provided by Miller.

Brewington testified that the Directive Memorandum made several changes to his

working conditions: it was a great inconvenience for him to leave work at 5 p.m. as traffic is

very heavy at that time; he did not need either an hour for lunch or a work break; he never

previously had to speak directly with a supervisor when callng in sick; he never had a

problem with visiting the second floor, where his wife worked, or with his celi phone or his

laptop, or with socializing with fellow employees. Brewington also stressed the importance
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of his daily contact with the public in order to resolve permit problems, which the memo

restricts. Brewington testified without contradiction that Miler had never raised these issues

before.9

Events of June 7

Brewington finished his shift on June 6. On June 7, he was late to work because his

son was having trouble at schooL. He left messages for Sung the night before and again that

morning informing Sung that he would be late. Before arriving at work, he called Lyman, who

was no longer his supervisor, and left a voice-mail message complaining about Miler. Lyman

called Stevens, who advised him to fie a workplace violence report with HR claiming that he

and Miller had been threatened. Lyman fied a report the same day. In the report, Brewington

is quoted as saying:

You got off the railroad tracks. Remember a while ago I told you
that you were on the track and the train was coming? Does
Jim Miler know what you did to him? I don't know how you did
it. You got off the track and there is a line of buses waiting for
Mr. Miler. I want to thank you for several things you did for me.
Again, (IJ don't know how you did it. You know that I fied
against you with the state.

Reyes reviewed Lyman's report, but she did not seek to hear the actual voice-mail

recording. At the hearing, she claimed that she asked Lyman what he thought Brewington

meant by his reference to trains and buses, but she could not recall his answer, except that he

said Brewington meant some unspecified harm to himself and Miller.

Brewington did not deny leaving the message quoted in Lyman's violence report. He

claimed that his reference to a train was not a threat but a "metaphor" that he had used in a

9 Although Reyes testified that Miler had discussed some performance issues with her

concerning Brewington, neither Miler, Lyman or McCombs testified about any of these issues.
Therefore, we cannot rely on uncorroborated hearsay to make a finding that Brewington's
performance was deficient. (PERB Reg. 32176.)
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prior conversation with Lyman. In that prior conversation, Brewington said things were tough

on both of them, there was a "train," i.e., a problem, on the tracks, and that Lyman could take

shelter under the train or get out from under it when it starts to move, and that Lyman

understood it that way. Brewington contended that his June 7 message was a continuation of
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problem was Miler's. Given that Lyman did not testify and Reyes did not recall what Lyman

said to her, we adopt the ALl's credibility determination that Brewington did not threaten

Lyman.

Shortly after Brewington arrived at work on June 7, Miler again summoned him to

Miller's offce. Miler told Brewington that he was in violation of the June 6 directive for

calling in late, because he had not reported it in person to any supervisor. According to Reyes,

Miler subsequently told her that Brewington responded by yelling, "You need to change your

call in procedure!" Reyes further testified that Sung, who was also present in Miler's office,

told her that Brewington responded in a "loud, raised voice." Against this uncorroborated

hearsay testimony, Brewington testified that he did not complain about the call-in procedure in

general, but told Miller that he (Brewington) should not have been faulted for the June 7

tardiness.1o He admitted that his voice was loud, but said that he was not yelling. Given that

neither Miler nor Sung testified, Brewington's testimony that he was not yelling is credited

over Reyes' hearsay testimony.

Elevator Incident

At lunchtime the same day, Brewington got into an elevator heading down. Miler and

Deputy Director, Environment Programs Department, Greg Neal (Neal), got in the elevator.

10 Pursuant to PERB Regulation 32176, hearsay evidence is admissible, but shall not be

suffcient in itself to support a finding unless it would be admissible over objection in civil
actions.
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When they all got to the ground floor, Brewington said, "Be carefuL." Miler phoned Stevens,

who told him that Lyman had already fied a workplace violence report and suggested that he

do the same, which he did, claiming that Brewington had threatened him. She also advised

Miler that Brewington be "admonished."

The record reveals numerous inconsistencies in the testimony of the County's witnesses

concerning this incident. According to Reyes, both Miler and Neal told her that they and

Brewington were the only ones in the elevator, and that they took Brewington's comment "Be

careful" as a threat. Reyes also testified that Miler told her Brewington was staring at him on

the way down. She testified that Neal told her that Brewington was already in the elevator

when he and Miller got on, but he could not confirm the stare because he was facing forward.

She also testified that Neal told her that Brewington's comment was unusual because there was

no other conversation preceding it in the elevator. Neil, however, testified that he did not

know whether Brewington was already in the elevator when he and Miler got in or whether

Brewington was staring at Miler. He also did not know whether there were others in the

elevator, but admitted that there could have been others, including Majeed Farshad (Farshad),

an engineer. 1 i There are surveilance cameras outside the ground floor elevators at the

Riverside facility, but Reyes did not seek to determine whether the cameras were facing the

elevators or whether this incident was recorded.

Brewington, on the other hand, testified that when he entered the elevator, two women

were already on the elevator and he stood between them. At the next stop l'.1ller and Neal got

on. He and Miler looked at each other; he felt uncomfortable and thought about getting off,

but stayed on. At the next stop Farshad got on. Farshad was very loud and demonstrative, and

made numerous comments about Brewington having cut his hair and his beard. When the

11 Neal did not offer this name; he was asked about Farshad on cross-examination.
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elevator stopped at the ground floor, Farshad got off first and Brewington got off last. Before

Brewington exited he looked toward Farshad and said to him, "You be careful now."

Brewington testified that this was a common salutation to engineers like Farshad who work in

the field.
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adopt the ALl's credibility determination that Brewington's comment was directed not to

Miler or Neal but to Farshad, and that Brewington was not staring at Miler but rather they

were looking at each other.

June 7 Administrative Investigation Memo

That afternoon, Miler called Brewington into his office. Sung and Supervisor,

Ed Nichols (Nichols) were also present. Miler gave Brewington a fourth memo entitled

"Administrative Investigation," informing him that he was under investigation because of

unspecified misconduct. Reyes, who wrote the memo under Miler's name, testified that it is

standard practice to omit specific allegations of misconduct or reasons for the investigation.

The memo instructed Brewington that he must be available to be interviewed by HR, that

because it is not a criminal investigation he has no Fifth Amendment right to remain silent, and

that he is not to discuss the matter with anyone except the investigators, his "union

representative, legal representative or counseL." The memo also warns that failure to comply

may be considered insubordination and may result in disciplinary action separate from any

other charges that may be brought against him as a result of the investigation.

Brewington had no idea what the memo referred to, or what misconduct he was being

accused of. He asked Miler for clarification, but Miler did not respond except to say that it

could lead to criminal charges. Miler also gave him another memo stating that he was to be

interviewed by HR at 4:30 p.m. that day. At the start of the 4:30 meeting Brewington
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requested counsel, so Reyes, who was to conduct the interview, postponed it. On June 9, Alan

Leahy (Leahy) called Reyes to say he was Brewington's new counsel, and the interview was

set for June 13.

Shortly after Brewington reported to work on June 8, Miler summoned him to his

office once again, \vith Nick i\.nderson (lcli.nderson) present, to discuss his assigned duties. It

seemed to Brewington that Miller was overloading him with responsibilities that could not be

fulfilled. He felt very pressured and told Miler he had to leave work. Miler said he could not

leave unless he was sick. Brewington then filled out a vacation slip, left the premises and went

to the emergency unit of the County's medical clinic. He received some medication for

indigestion, but he continued to have chest pains that night. The next morning, he returned to

the clinic and was admitted to the cardiac unit of the nearby hospital where he stayed for a few

days. Brewington's wife phoned the County the following Monday, June 12, and he himself

called on Tuesday June 13 to report that he was on sick leave.12 Because of Brewington's

absence for medical reasons, the interview with HR scheduled for June 13 had to be postponed

a second time. Brewington was treated at the clinic on June 13 or 14.

Neither Sung, Anderson, or Nichols testified at the hearing.

June 13 Medical Certification Directive; July 5 Dock in Pay

Also on June 13, Miler mailed to Brewington's home address a memo, issued on the

recommendation of Reyes and Stevens, entitled "Medical Certification Directive" stating that

"good cause exists for believing you may be abusing your sick leave privilege." Reyes and

Stevens testified that the good cause was that Brewington had failed to fie the proper sick

leave documentation. However, Stevens conceded that medical documentation is not required

12 Brewington did not call in sick on Friday, June 9, as that was his day off.
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until an employee returns to work from sick leave. Stevens contended that good cause also

existed because Brewington "took off' when he learned of the administrative investigation.

Reyes testified that it is common for employees to take sick leave upon learning that they are

under investigation. However, neither Reyes nor Stevens denied that Brewington and his wife
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The medical directive memo directs Brewington to provide, upon his return to work, a

doctor's certificate explaining the reason for his sick leave, and states:

Failure to provide a satisfactory certificate, as described above,
wil be considered insubordination and absence without leave,

and you wil be carried on the payroll as absent without pay.

The memo also requires him to speak in person with either Sung, Anderson, or Miler within

an hour of his start time when callng in sick, and concludes:

Insubordination and absence without leave may result in
disciplinary action up to and including termination.

On June 15, Brewington sent a handwritten note to Miler via his home fax machine

stating that he had been il, accompanied by a discharge form from the hospital dated June 10

and a certificate from the clinic stating that he was under doctor's care from June 14 to 17 and

could return to work on June 18; he also faxed the note to Sung and Anderson. On June 19 he

faxed another handwritten note to l'v1ller and Sung attaching a slip, signed by the psychiatric

unit of the clinic, putting him off work until July 3. In addition, Brewington testified that he

spoke several times with Reyes and told her that, pursuant to Miler's instructions, he was

reporting his sick leave through the proper chain of command. However, his pay stub for

July 5 cited him as being AWOL (absent without leave), and his pay was docked.

After Brewington submitted further medical reports, the payroll records were corrected

by mid-July and a make-up check was issued and sent to him by certified maiL. Brewington

never signed for the certified mail and never received the check.
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In the meantime, by letter dated June 12, Swanson informed Brewington, as she had

done verbally a number of times before, that because he engaged his own attorney, SEIU could

no longer represent him. Swanson did, however, send a letter on June 7 to PERB, with

documents attached, in support of the instant charge, and sent a copy of the letter to Komers on

June 13.

July 10 Placement on Administrative Leave

Brewington returned to work on July 10. Shortly after his arrival, he was summoned

once again to Miler's offce; Sung and Anderson were again present. Miler gave him a letter

dated July 10, which he had signed, and read it aloud. It states that he is being placed on paid

administrative leave effective immediately, "pending investigation of allegations of

misconduct by you relating to threats of workplace violence." It prohibits him from entering

County buildings or property without prior approval, from discussing the investigation or the

allegations of misconduct with any County employee, and from engaging in "harassment,

reprisal, or an attempt to influence a witness." It orders him to be available during normal

working hours for telephone contact, meetings, or an order to return to work, to report each day

to management, and to turn in his County identification and any "equipment, supplies or items

issued to you (keys, pagers, cell phones, etc.)." In conclusion, it states:

Failure to comply with the above directives wil be considered
insubordination and will result in disciplinary action.

Brewington did not say anything or ask any questions; he testified that he had no idea what

threats he was being accused of. He was escorted to his work station to gather his belongings,

then escorted out of the building. He immediately phoned his doctors for appointments.

According to the County's Workplace Violence, Threats and Securities policy, item II:

The supervisor to whom an incident is reported shall immediately
provide security for the threatened individual, co-workers, and
the public at the worksite by:
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